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State of U.P. v. Gayatri Prasad Prajapati

Case registered-18/02/2017

FIR Lodged- 18/02/2017

FIR NO. 29/2017

“*FIR lodged on order vide WRIT PETITION dated — 17.02.2017

Neelank Rao*

Facts of the Case

Here, the informant is a ward member of ward 10, Rameghat, Chitrakoot, she
alleged the accused i.e. Gayatri Prasad Prajapati for committing rape with her when she
visited his house from time-to-time in previous three years. She stated that. she was
raped by him and his team including six others, by mixing « toxic substance in her tea.
Thereafter, she took her nude photographs under the garb of which she was regularly
sexually exploited by them, and she never raised any alarm due 10 her social status.

After some lime, they called her daughter and asked her Lo leave with him, when
she resisted they didn't listen to her concerns and forced it anyway, Few accused also
tried to commit rape with her daughter atier which she decided to file the complaint,
FIR. was lodged under section 134 of Cr.P.C. in Lucknow vide an order dated
17/02/2017. Section 376, 376D, 511. 504, and 506 of the Indian Penal Cade, 1860 were
included in the report along with sections 3, 4, 5(g) and 6 of POCSO Act, 2012, List of
accused included seven individuals.

The accused Gayatri Prasad Prajapati was admitted to KGMU, Lucknow for
treatment after complainant of severe medical issues in the jail hospital. Afler the
treatment, the accused was discharged on 17th January, 2020 and was admitted i Jail
Hospital. Before the trial court, the examination-m-chief recorded the statements of the
victim and she turned hostile. She denied the involvement of the minister in the incidents
and stated that only two of the aforementioned seven accused commitied rape with ber.
Aboul the previous E1L.R. She denied lodging and signing it as the signature was in
Hincli and she only signed her docvments in English. Thus, impugning the validity of
the FLR. itself. Trial court issued a show cause notice as to why proceedings under
scction 340 Cr.P.C. should not be initiated. On 14th September, 2018 the vietim replicd
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1o the same and staled thatl slatements given Lo

the examination-in-chiel are correcl and earlier she was lorced by two zell-
proclained joumnalists namely. Aushur Gaor and Ram Singh who were meanwhile bearing
the expense of her duughter’s treatment at AITMS, Delhi.

Defence

That the FIR has been lodged after & long span of time of almost three years. It
creates suspicion of manipulation of facts and lodging of fuke FIR as the accused 15 a
political personality. And the complamant has political ambitions. That the complainant
has not liled an FIR i Gautampalli, Police Station belore 18/02/2017, as slated by PW,
6, Ashutosh Tripathi, SHO, Gautampalll in his statement. As the complainant turned
hostile und swept away from her earlier statements, the question can be sumply raised as
to why she did not file a complaint against Ashish Shukla only as he was not having
much political mfluence. I( she had 1o (ile any complaint, she could have done that
earlier too, as lodging an FIR against the PRO of the minister would not be problematic
for an mdividual.

The accused has not been nimed by Ananyva Pathak in her statement under section
164 Cr.P.C. The victim in the same has denicd even being acquainted with the accused.

No medieal report has been produced by the proseention to corrobaraie that any
such acl, as has been staled by Savita Pathak, has taken place which questions the
validity of the statement given by the complainant Savita Pathak. The two prinwary
witnesses produced before the court are related to the complainant herself und there are
chances of biasness in her favour as no other individual except for her family has given
any augmenting statements in her favour.

Prosecution

The defence has taken the point that ELR. was lodged with some delay, the
prosecution has contended that lapse of time for such an offence is immaterial and has
relied on the decision of the Hon'ble apex court in State through CBI v. Amar Mani
Tripathi. The prosccution on the point that the Trial Court has granted bail via order
date 25.04.2017 contended thal the Court passed the order in haste and without any
reasonable opportunity to the prosecution as the court did not pass any order on the
application moved by ADGC on adjownment. This act by the Court thereby violated
Sceton 437 CrPC.

The prosecution added that the Tral Court has passcd the order regarding the
granl of bail withoul any information given by the applicant regarding the criminal
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history of Accused No. 1, i.e., Gayairi Prasad Prajapati, which has resulled in gross
fallure and miscarriage of justice, To remedy the same the Prosecution requested the
Coun to exercise its powers u/s 439(2) and 482 CrPC and cuncel the bail. [ The same
was granted by the Hon®ble Cowrt vide order dated 26.05.2017. The prosecution also
contended, during the Bail Cancellauon Application led belore the Hon'ble High Court,
that in case the accused are granted bail, their availability during the course of the trial
could not be ascertained on the account that all the Accused are influential persons with
Accused No. 1 being Former Cabinet Minister of the State. To substantiate the zame the
prosecution pointed oul that, it was only after a month that the accused could be arrested,
i.e, on 14.03.2017 and the ELR, was registered (on 18.03,2017) only after the Hon'ble
Apex Court passed an order regarding the same vide order dated 17.02.2017 in Writ
Petition(Crl) No. 160/2016.

The prosecution has contended. during the arguments of the 1=t Bail application.
that one of the girls of the complainant has lost her sanity due to the sexual misdemeanour
conmmitted by the accused on her. The prosecution to substantiate the argument brought
in to light the fuct that both of the girls of the complainant were subjected to sexual
assault with the result being that Ananya Pathak suffered psychologically due to which
she had to be admilted (o the Psychiatry ward ol AIIMS Delhi. The prosecution, on the
point that the statement of the complainaut is uncorroborated, contended that in rape
cases, an uncorroborated statzment of prosecution is sufficient to deny bail. The
prasecution, on the point that no photos or videos bave been produced before the conrt.
coniended that nowhere in her statement the complaimant has stated thal the articles
were Ziven 1o her instead it was only shown to her, and on the threat of exposure of the
said articles rupe was comunitted on her. The prosecution on the defence argument that
no criminal history of scrious natre is present. pointed out the fact that seven cases
were pending against the applicant Gavatri Prasad Prajapati.

The Prosecution, on the point that the lead proseculion wilnesses are having
relation with the complainant and thereby their statemient will have biases, contended
that the Hon'ble High Court and Hon'ble Supreme Court in a plethora of cases have
held that a related witness has the same credibility as an independent witness.

The Prosccution, o the point of lack ol independent wilness, contended that an
offence such as Gang Rape is often commiltted in places without independent witnesses
and as such lack of an independent witness will not affect the bail application. The
prosecution, te the point that complainant/victitn Savita Pathak has changed her
statcment, has submitted that the Complainant has been managed by the applicant. To
substantiate the same the prosecution has presented the record of the Complainant and
her relatives account details which showcases huge monetary transactions even though
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her official income is not much. The prosecution also presentied that (our sale deeds
have taken place with the Complainant and her relatives with the applicant, in which no
measure has been tuken by the applicant to withdraw the money which further entails
that the complainant has been managed by the ApplicanL

The Prosecution, on the point that no order has been passed by the court that
direct shilting ol accused rom KGMU 1o SGPGIMS, contended thal the decision ol
shifting of accuse has been taken keeping in mind the condition of the applicant and the
circumstances of Covid- 19 in KGMU. The prosecution also argoes for formation of a
mecdical board to cvaluate the condition of the applicant and to carry out the treatment
of the applicant under the supervision of police authorities. The Appellant submitted
before the Hon'ble Apex Court that while granting the interim bail to the respondent,
the Hon'ble High Conrt has not considered the report of the medical board. The Appellant
submiticd that one of the conditions for granting the interim bail 18 that the respondent
shall ordmarily reside at his residence and nol lfor any medical emergency. The appellant
to substantiate the same presented the fact that the respondent for the last one year was
in hospital which violates the conditions on which interim bail was granted. The Appellant
also pointed ont that while granting interim bail to the Respondent the Hon'ble High
Court has not reflerred (o the medical repott submitled by K.GM.U. and S.GGP.GI1.M.S.

Judgement

According o the principle of Presumption of Innocence the accused is considered
innocent until proven guilty. Under this principle the burden ol prool is on the Prosecution
to prove the accused person guilty. Section 29 & 30 of Protection of Child from Sexual
Offences (POCSO) Act, 2012 are the exceptions of the principle of Presumpuon of
Ihmocence. Section 29 of POCSO talks about the Presumption as to certain offences of
an accused when he is proseculed and Section 30 talks about Presumption of culpable
mental state. Hence, the court is bound to consider the presumption of guilt and culpable
inental state. The court has also cited the cise of Bable vs State of Chhattisgarh stating
that the FIR is not a substantive piece of evidence, it1s certainly a relevant circumstance
ol evidence produced by the investigation agency.

It was stated in the ease ol Bable vy State of Chhattisgarh' that,

“Merely because the PW-1 (Complainant) turned hostile, it cannot be said thal
the FIR would lose its relevancy ™

The court has also stated that in the situation of circumstantial evidence the
presence of Cause of Action 1s must. However. mere absence of causc of action is not a
ground for acquittal in a criminal case in the situation of circumstantial evidence. The
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court has also mentioned that the yvictim has a criminal history of fraudulent stalements
in return of property that has already been registered. The court also believes that the
vicum S.P. and PW — 14, Ram Singh and PW — 17, Anshu Gaud made a delay in filing
the statement with the intention of monetary deals with the aceused(s) and the Vieam
also forced the 2™ yictim A.P o change her stalements in the court [or (he same. The
court has also ordered the Police Commissioner of Lucknow for the enquiry against the
Victim and both witnesses P.W. — 14, Ram Singh and PW. — 17, Anshu Gaud for the
offence of Malicious Prosceution.

Salient Features

1.  FIR lodged vide order from Supreme Court writ petition no. 160 of 2016.

Though the Cr.P.C. does not provide for the direct approach of lodging FLR.
through a Supreme Court order. The only methods and remedies to lodge an FLR
as stated in the Cr.P.C is thau

1. To lodge an FIR under section 154(1).

1

To file a complamnt to the magistrate under section 156(3) read with section 200.

3. Tofile an application to the Superintendent of Police if the SHO denies to file the
same under 154(3).

4. 'To file a writ petition or a petition section 482 of Cr.P.C before the High Court.

In all the above-mentioned methods, nowhere we can find the role of the Supreme
Court in the process of lodging an FIR. However, in the present case we observed how
an FIR was lodged vide an order of the Supréme Court which adds another remedy 10
lodge an FIR. Some of the precedents of the apex court in this regard are as follows:-

The verdict of Apex Court in the case of Lalita Kumari v. Government of U.P. &
Ors. does not pertain to issue of entitlement to writ of mandamus for 2017 (1) MPIR
247 compelling the police to perform statutory duty under Section 154 Cr.P.C. without
availing alternative remedy under Sections 134(3), 136(3), 190 and 200 Cr.P.C.

Writ ol mandamus 1o compel the police to perform ils statutory duty under Section
134 Cr.P.C can be denied to the informant/victim for non-availing of alternative retnedy
under Sections 134(3), 156(3), 190 and 200 Cr.P.C.. unless the four exceptions
cnwwmerated in deeision of Apex Court in the the case of Whirlpoel Corporation Vs.
Registrar of TradeMarks, Mumbat and Ors.?, come o the rescue of the informant /
yigtim.
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B Conviction on Circumstantial Evidence

The basic rule of criminal Taw is lo prove guilt bevond reasonable doubl which
in normal circumstances can only happen by proving/presenting evidence which is
concrete in nature. This is done as criminal law deals with a person’s life and dignity
which is not sumething that can be put on stake on loose grounds. However, in the
present case we observe (hat there ts no direct evidence or eye-wilness preseni (0
corroborate the statements of the victim in the FIR. Though it must be taken into account
that the offence was of such nature in which there is lack of eve-witnesses as such
olfences takes place in confined spaces with limited individuals around.

The second major point which relates to the primary victim turning hostile on
her own statements and limiting the number of names in the accused list, also denied
Gayatri Prasad Prajapali being one of the accused. The apex court in Bable v. Stare of
Chhuattisgarh* held that,

Reference

“lit any case, the FIR by itself is not a substantive piece of evidence bt is
certainly a relevant circumstance af evidence praduced hy the investigating agency.
Merely because PWI turned hostile it cannet be said that the FIR wonld lose all irs
relevancy and cannot be looked into for uny purpose.”
| Bable v. Siute of Chhultsgarh, 2002 (11) SCC 18]

Lalits Komar v. Government of LR & Ors,, (20141 250C 1
3 Whirdpoal Corporaiion Vs, Reglettar of TradeMarke, Muombai and Oes,, (19987 8 5CC 1
4 Buble v. Siate of Chiattisgarh, 2012 11 SCC 18]
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GUIDELINES FOR CONTRIBUTORS

Contribution should be submitted in dupficate. the first two impressions of the typeseript. I
should be yped in font Walkevan-Chanakya ( Hindi) and in Times New Roman (Enghsh) on n
qunrter'or foolscap sized paper, m double-space and with at Teast one and o hall meh murgin
on the right. Two copies of 4 computer printout dlohg with a CD are preforted. They should
subscribe strictly o the Jodrnul format and stvle requirdroents,

The cover page of the rypescript should contain; (i) title of the arnticle. (1} name (s) of
authortsh (i) professional alliiation, (iv) anabstract of the paper in less than 150 words, and
(v) scknowledgements. if uny. The first page of the aricle must also provide the ttle, but not
the rest of the item of cover page.

Though' there 18 no standard length for articles, o limit of 3000 words [neluding bles,
uppendivesy, grapls, ¢te.. would be apprecinted,

Tibles should prefmﬂhl\ he of such size that they can be composed within one page aren of
the Journal vontainmg about 45 lines, ech of abaut 85 chiracters {letrer/digits). The source(s)
siould e given below each table containing datn from secondary sourcets) or resulis from
previous studies,

Figures and charts; if any, should be professionally drown using such materiils (like black tnk
ol transparent papers) which dllow reproduction by phiwgraphic process: Considering the
prohibitive vosts of such process, figures and chuts should be used only when they are most
‘:—"L'il.*'l'li‘il"fi]'. - .

Indication of notes should be senally oumbencd 1 the text af the articles with o mised
pumeral and the corresponding notes should be given at the end of'the paper.

A relerence list should appear after the st of notes: v should contin oli the artieles. books,
reports, ete., referred in the text and they should be arranged alphabetically by the tames of
avthors or imstitutions assochited with those works.

(4} Reference 1o books should present the following detils in the sume order: author's
surnmie and mune (or initials), vear of publication (withih brackets), litle of the book
(underdined‘imlic), place of publication. For example:

Chakeabartt, DUKL (1997), Colopial dndology: Secio-politics of the Anclent Indian Pasi,
P 22425, New Dalhy

(by Reference o mstitutional publications where no specilic authoris) is (ane) mentioned
should present the following demails in the same order institution’s name. year of
publication (within brackets), title of the publication (underlined/italicy, place of
publication. Forexample:

Minisiry ol Humen Affais (2000), Primary Censtes sibstract, New Delhi; pp. xxxviii

(¢) Reference o articles in periodicals should present the following details in the same on:
the suthur's sumame wid nmme (or initielz), vear ol publication (in brackets), utle ol the
article (in double quotntion tarks), mle of periodical {undetlineditalic), number of the
volume and issue (hoth using Anbic numerals); and page numbers, For example:

Siddigai, FA, and Naseer, Y. (2004), "Educationn] Development and Structure of Works

participation in westen Uttar Pradesh®, Populatinn Geograply, Vol. 26, Nos. 1 & 2, pp.
1ﬁb1ﬁ

(d) Reference in the text or in the notes should simply give the name of the author or
mstitution and the year of publication. the latter within brackets: c.g. Roy (1982), Page
numbers oo may be given wherever necessary. ez (Roy 1982 pp. 8-15).






